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§ NYC Land Use Background

§ TDR Transfer Mechanisms

- Local Government (Primary Mechanisms)

§ Zoning Lot Merger – as-of-right transfer
§ Landmark Transfers – ULURP special permit approval
§ Special Districts – certification approval
§ Off-Site Inclusionary Housing (OSIH) – as-of-right transfer

- State Government (Secondary Mechanism)

§ Enabling Legislation – TDRs from Pier 40 to St. John’s Terminal

§ Additional Resources

NYC Air Rights – Discussion Outline
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§ Zoning Districts

- Floor Area Ratio (FAR) – density based on multiplier of lot size; 
different FAR values for residential, commercial, and community 
facility are not cumulative

§ NYC Zoning – max base zoning residential FAR is 10.0x
§ NYS Law – limits residential FAR to 12.0x

Land Use Background
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§ Zoning Districts (continued)

- Building Envelop Considerations

§ Open Space or Lot Coverage
§ Setbacks – front, rear, and side yards
§ Distance between buildings
§ Height Limits or Sky Exposure Plane
§ Tower Lot Coverage
§ Cantilever

Land Use Background
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§ Overlay “Special Districts” – override the provisions of the base 
zoning district

- Commercial Overlay – Madison Avenue example, limits residential 
to a maximum of 10.0x (no 2.0x FAR OSIH bonus)

§ Landmarks Preservation Commission “LPC”– individual landmarks 
or historic districts

§ Other Considerations – allow for items not otherwise allowed by 
zoning or special districts

- Variances, Special Permits, Public Space Bonuses, and Transit 
Bonuses

Land Use Background (continued)
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§ Tax Lot Diagram - example (see next page)

§ Lot Adjacency – the generating and receiving lots, which can 
include interim conduit lots, must have at least 10 feet of contiguous 
property line

§ Transfer – generally generating and receiving lots need to have the 
same FAR value for a certain use.  As an example, a lot with 10.0x 
residential FAR cannot transfer TDRs to a receiving lot with a 7.52x 
residential FAR or visa-versa.

§ Zoning Exhibits – NYC Department of Buildings (“DOB”) has issued 
departmental memoranda which provide “safe harbor” forms which 
they have accepted as evidence of compliance with the 
requirements for zoning lot mergers and subdivisions

Zoning Lot Merger – Zoning Resolution, Definitions 12-10 “Lot”
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Zoning Lot Merger – Zoning Resolution, Definitions 12-10 “Lot”
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§ “Party in Interest” – any party in interest must signoff, or have 
previously consented, for the proposed merged lot (others include 
holders: easements, purchase options, liens, reversionary interests)

- Ground Lease Tenant – yes
- Space Lease Tenant – no due to court decision
- Coop vs. Condo – coop much easier since owner of the real 

estate is the coop corporation

§ BSA Approval – while a zoning lot merger is generally an as-of-
transfer, if a lot for the proposed merged zoning lot is subject to a 
prior BSA variance, then the BSA needs to signoff on the proposed 
development resulting from the merged zoning lot

Zoning Lot Merger (continued)
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§ City Planning Commission (“CPC”) may, by special permit, approve 
the transfer from a zoning lot with a landmark (but not a property in 
a Historic District) across a street and, in some cases, across 
multiple streets and blocks

§ Cost & Timing – due to the cost and timing of the ULURP approval 
process, the landmark transfer is not commonly utilized.  There have 
been only 6 transactions since 1990).

§ 2015 List from DCP (following slide)
excludes the 2 recent transactions

- MTA to SL Green; and
- Marble Collegiate Church 

to HFZ Capital

Landmarks Transfers – Zoning Resolution § 74-79 (1968)
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Landmarks Transfers (continued)
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§ As the name implies, each district is special, so it has it’s own set of 
rules and regulations.

§ Various Special Districts or Subdistricts

- Lower Manhattan (District, 1972)
- Midtown (District, 1982)
- Grand Central (Subdistrict, 1992)
- Theater (Subdistrict, 1998)
- West Chelsea (District, 2005)
- Hudson Yards (District, 2005)
- East Midtown (Subdistrict, 2017)

Special Districts or Subdistricts
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§ Generated by building or preserving affordable housing

- Bonuses – new construction or substantial rehabilitation w/out 
public funding 3.50x; preservation w/out public funding 2.0x, and 
either scenario with public funding 1.25x 

§ Off-Site Inclusionary Housing (OSIH) – is when some or all of the IH 
generated is sold to third-party receiver sites

- Qualified Receiver Site

§ Within the same Community Board or as long as the generating 
and receiving sites are within 0.5 miles radius of each other

§ Receiver must either have an R10 equivalent zoning or be in a 
specifically designated area

Inclusionary Housing – Zoning Resolution § 23-90 (1987)
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- Qualified Receiver Site (continued)

§ R10 Equivalent Zoning Bonus Amount – receiver site can 
receive a 20% bonus of the FAR of the merged zoning lot size

- Residential – 20% x 10.0 FAR = 2.0x FAR bonus
- Extended Stay Hotel – 20% x 15.0 FAR = 3.0x FAR bonus

§ Specifically Designated Areas – other areas beside R10, and 
they have other bonus criteria

§ Special Districts – IH/OSIH cannot be utilized in Midtown and is 
vary limited in Lower Manhattan

§ Affordable New York (new 421a property tax abatement) –
prevents the utilization of OSIH

Inclusionary Housing (continued)
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§ OSIH Types – there are pro and cons to existing certificates versus 
to-be-generated certificates

- Existing Certificates – the certificates have already been 
generated

- To-be-generated Certificates – forward contracts for certificates 
that will be delivered at sometime in the future.

Inclusionary Housing (continued)
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Additional Resources

A publication of the Real Property Law Section
of the New York State Bar Association

N.Y. Real Property
Law Journal

SUM M ER 2009 | VOL. 37 | NO. 3NYSBA

SPECIAL EDITION:  
SELECTED TOPICS IN MEDICAL ETHICS AND BIOETHICS Inside

•  Right to Terminate 
Proprietary Leases

•  Statutory Short 
Form Power of 
Attorney Revised

•  Development Rights

•  Protecting a 
Subtenant from 
Losing Its Leasehold

•  Disclosure in the 
New York City 
Housing Court

•  Most Infl uential
Commercial Lease
Cases

•  Selling a Co-op Back 
to the Borrower

Pace Environmental Law Review
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Zoning in the Fourth Dimension
Peter Goodman
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